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::IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE, NALBARI:: 

PRESENT  : = Smti. K. R. Deka, A.J.S.  

Ref: G.R. Case No.1407/14.   

State                      

-vs-  

Nabbesh Ali.....Accused person  

u/s-279/338 I.P.C.  

EVIDENCE RECORDED ON     : 28.12.16, 27.03.17, 07.06.17, 10.08.17 & 

27.10.17. 

ARGUMENTS HEARD ON :  31.03.18. 

JUDGMENT DELIVERED ON :  10.04.18. 

ADVOCATES APPEARED:  

For the State  : Mr. D. Talukdar, A.P.P. 

For the Accused : Mr. J. Abedin, Advocate. 

 

                            J U D G M E N T 

1.   The prosecution case, in nut shell  is that an F.I.R. was filed on 

19.09.14 in Doulasal Police Out Post by the informant Rajdeo Harijan against the 

driver of the Indica vehicle bearing registration No.AS 01 AD 0888 alleging inter 

alia that on 18.09.14 at 7.30 pm, while his elder brother Rajkumar Harijon was 

proceeding from Kaplabari chowk towards his house on foot, an Indica vehicle 
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bearing Regd. No.AS 01 AD 0888 driven in rash and negligently, proceeding from 

Guwahati towards Barpeta hit his brother at the Chariali chowk leading to 

grievous injuries. The victim was taken to Mukalmua medical through 108 

ambulance. Hence this case. 

2.   On receiving the case, Doulasal OP entered the same as Doulasal 

OP GDE No.313 dated 19.09.14 and forwarded the same to Mukalmua PS for 

registering the case and accordingly, Mukalmua P.S. registered Mukalmua P.S. 

Case No.343/14 u/s-279/338 IPC and started investigation. On completion of 

investigation the I.O filed charge-sheet against the accused Nabbesh Ali u/s-

279/338 IPC. 

3.  In pursuance of the process issued, the accused person appeared 

before the court and on his appearance the copies of the case as per the 

mandate of law u/s-207 Cr.P.C. were furnished to the accused person. Thereupon 

prima facie case was found against the accused person u/s-279/338 I.P.C and the 

particulars of the offences u/s-279/338 I.P.C. were read over and explained to 

the accused person and he was asked whether he will plead guilty of the 

offences charged or claimed to be tried. He had pleaded not guilty and claimed 

to be tried.  

4.  During the trial, the prosecution side examined seven witnesses 

including the M.O. The 313 Cr.P.C. statements of the accused person was of total 

denial. The defence side declined to adduce any evidence. 

5.   I have heard the arguments of both the sides.   

                 

               POINTS FOR DETERMINATION  

 • Whether the accused Nabbesh Ali on 18.09.14 at 07.30 am, at Chariali 

chowk of Kaplabari under Mukalmua PS which is a public way, drove an Indica 

vehicle bearing Regd. No.AS 01 AD 0888 in a manner so rash as to endanger 

human life and thereby committed an offence punishable u/s-279 I.P.C.  

 •      Whether the accused Nabbesh Ali on 18.09.14 at 07.30 am, at 
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Chariali chowk of Kaplabari under Mukalmua PS caused grievous hurt to 

Rajkumar Harijan by colliding him by driving an Indica vehicle so rashly as to 

endanger human life and thereby committed an offence punishable u/s-338 I.P.C. 

 

     DISCUSSION, DECISION AND REASONS : 

 

6.         P.W.1 is Anil Medhi. He deposed that he knew the informant, but 

he does not know the accused person. About a year ago, he and the informant's 

brother Rajkumar Harijon came in a tempo vehicle from Kaplabari market. They 

both got down in PNC road. When Rajkumar Harijon started to cross the road, 

one Indica vehicle came from the eastern side hit the informant's brother. 

Rajkumar Harijan fell down on the road and the vehicle left the place. He called 

108 ambulance and also informed the police. Police came and took Rajkumar 

Harijan to the hospital. 

7.         In his cross-examination, this witness stated that Barpeta-

Mukalmua-Guwahati road is a busy road. Kaplabari market is in the Hajo-Barpeta 

road. It is not a fact that there is market place in both the sides of the road. He 

cannot state in what speed the Indica vehicle was driven. Police did not inquire 

from him about the case. It is not a fact that he did not come with Rajkumar 

Harijan on a tempo and did not get down from the tempo. It is not a fact that 

Rajkumar Harijan was not sent in 108 ambulance to hospital. The accident 

occurred at 7.30 pm in the evening. It is not a fact that Rajkumar Harijan was in 

intoxicated condition while crossing the road and since he failed to look at both 

the sides while crossing the road, the accident occurred. It is not a fact that he 

has falsely deposed for the sake of informant. 

8.         PW.2 is Gobinda Harijan. He deposed that he knew the informant 

and the accused person. About a year ago, he heard that Rajkumar Harijan had 

met with an accident. Police came after the accident. 

9.         In his cross-examination, he deposed that he did not see the 
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accident. Rajkumar Harijan used to take liquor during the evenings.  

10.         PW.3 is Rejdeo Harijan. He deposed that about 2½ years ago, 

when his elder brother Rajkumar Harijan was coming on the road, one Indica 

vehicle had hit his elder brother. The Indica vehicle thereafter left the place. The 

neighbour shopkeepers called 108 ambulance and took his brother to hospital. 

Upon learning about the accident, he also arrived in the hospital where he saw 

injuries in the head, shoulder, hands and feet of his brother. Thereafter, he filed 

this case. Ext.1 is the FIR and Ext.1(1) is his signature.  

11.         In his cross-examination, he deposed that he was in his house 

during the occurrence.  

12.         PW.4 is Pabitra Harijan. He deposed that he knew the informant, 

but he does not know the accused person. About 3 years ago, at 8.00 pm, in the 

evening, he was in his house and he heard that Rajkumar Harijan had an 

accident in Kaplabari. He went to the place of occurrence and learnt that 

Rajkumar Harijan was taken to medical. 

13.         Defence declined to cross examine this witness. 

14.         PW.6 is Dr. Pallab Kalita. He deposed that on 18.09.14, he was 

working in Mukalmua PHC as M&HO-I. On that day, at 8.45 pm, he examined 

Rajkumar Harijan, son of Late Nabin Harijan of village No.3 Bartala, PS- 

Mukalmua under Dist. Nalbari, Assam. The patient was escorted by HG Dwijendra 

Das. On examination he found the following-- 

         Multiple fresh abrasion of soft tissue injury over both arm and 

forearm. Age of injury is fresh. In his opinion, the injury is simple in nature. The 

patient was found to be under the influence of alcohol and he was intoxicated at 

the time of examination. Ext.2 is the injury report and Ext.2(1) is his signature. 

15.         In his cross-examination, he deposed that in Ext.2 there is no 

mention of police reference Case number. He did not mention the weapon of 

injury. The injury may occur due to dash against hard substance.  

16.         PW.6 is Md. Shahjahan Ali. He deposed that he knew the 
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informant, but he does not know the accused. About 3 years ago, at 7 pm, at 

night, he was in Bartala Chariali and saw Rajkumar Harijan lying on the road 

after a road accident. He helped the injured to get on vehicle. Thereafter, he left 

for his house.  

17.         In his cross-examination, he deposed that when the accident had 

occurred, he was in his house. On that day, it was market day. There was market 

place near the place of occurrence. In the evening, there are many persons on 

the road. The victim used to take liquor during the evenings.  

18.         PW.7 is victim Rajkumar Harijan. He deposed that informant is his 

brother. He did not know the accused person. About 3 years ago, in the evening, 

at about 7.30 pm, he was coming Kaplabari Bazar after finishing his works. He 

was standing in Kaplabari Chariali chowk when a vehicle hit him and he fell down 

on the road. He was injured in his left hand and various parts of his body. His 

brother took him to medical. His brother filed this case. 

19.         Defence declined to cross examine this witness.  

20.         There are the materials on record. 

21.         Rash and negligent cannot be presumed merely because an 

accident did happen resulting in injuries. The burden of the prosecution is to 

establish beyond reasonable doubt that the vehicle was being driven in a rash 

and negligent manner. Rash and negligent driving would depend upon the facts 

and circumstances of each case, no hard and fast rule can be drawn. 

22.         In the instant case, informant PW.3 is not a direct witness. He also 

failed to state from whom he has received the information regarding the Indica 

vehicle hitting his brother. His evidence is not of any help to the prosecution 

case. Apart from the informant, PW.2 Gobinda Harijan and PW.4 Pabitra Harijan 

are also hearsay witnesses. The prosecution case revolves around the evidence 

of PW.1 Anil Medhi whom prosecution has projected as eye witness of this case. 

According to this witness, he and PW.7 Rajkumar Harijan were both coming on a 

tempo vehicle from Kaplabari bazar. They both stopped at PNC road and at that 

moment, when Rajkumar Harijan was about to cross the road, one Indica vehicle 
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came from the eastern side and speedily hit him. Rajkumar Harijan fell down and 

the vehicle left the place, but this witness has not recognized the accused person 

as the driver of the vehicle. Apart from that this witness stated that he has not 

been inquired by the police. As the Investigating Officer has not been examined, 

hence, this fact cannot be proved. However, victim PW.7 Rajkumar Harijan has 

not supported the evidence of PW.1. According to victim, PW.7, in the evening of 

the accident at about 7.30 pm, he was coming from Kaplabari market and stood 

in the chariali chowk when a vehicle hit him and he became unconscious. Apart 

from that victim not recognizing the accused and the victim also failed to state 

whether the vehicle which hit him was being driven rashly and negligently. The 

medical evidence on record as narrated by PW.5 Pallab Kalita clearly shows that 

victim was under the influence of alcohol when he was examined by the doctor 

on the same night of the accident. Victim not supporting the evidence of PW.1, 

there is no other witnesses who saw PW.7 crossing the road when the vehicle hit 

him. Hence, there is major contradiction between PW.1 and PW.7. Therefore, 

evidence of the sole eye witness is left uncorroborated. Hence, from the evidence 

on record, it cannot be ruled out that the victim was either standing or crossing 

the road in intoxicated condition due to which the accident may have occurred. 

Hence, negligent on the part of the victim is also a possibility. The driver of the 

Indica vehicle being not identified by PW.1 as well as PW.7, court cannot 

presume that accused was driving the Indica vehicle at the time of the accident 

took place. 

23.   The prosecution case has to stand on its own legs. The 

prosecution side in a case of rash and negligent driving should be able to identify 

the driver of the vehicle which caused the accident. There should be no 

ambiguity in identifying the driver of the vehicle which caused the accident. In 

the instant case none of the witness deposed that accused Nabbesh Ali was 

driving the Indica vehicle during the accident. The elements of the testimony of 

the witnesses is not clear and cogent whether the vehicle bearing registration 

No. AS 01 AD 0888 was driven in rash and negligent manner by the accused as a 

consequences of which the accident occurred.  

24.  In the instant case the prosecution has not been able to place 
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before the court creditable and convincing evidence to show the involvement of 

the accused in the commission of the offences charged with to justify a 

conviction. 

25.  The court cannot form an opinion on mere conjectural hypothesis 

and fix liability on the accused without the offences being proved beyond all 

reasonable doubt. 

26.  In the backdrop of the entire evidence on record and taking into 

account the facts and circumstances of the case, the accused Nabbesh Ali is 

acquitted of the offences u/s-279/338 I.P.C. and he is set at liberty forthwith. 

27.  Bail bonds will stand cancelled after six months. 

28.  Judgment is written in separate sheets and delivered in open 

court. 

   Given under my hand and seal of this court on this the 10th day of 

April, 2018 

 

                                                         (Smti. K.R. Deka) 

                                                     Chief Judicial Magistrate, Nalbari.  

 

 Dictated and corrected by me 

   

 

       (Smti. K. R. Deka) 

Chief Judicial Magistrate, 

              Nalbari.  

 

 

 

 



G.R. Case No.1407/14 

 
Page No.8 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

A P P E N D I X 

 

Witnesses for the prosecution 

 

PW-1    Anil Medhi. 
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PW-2    Gobinda Harijan. 

PW-3    Rajdeo Harijan, informant.  

PW-4   Pabitra Harijan. 

PW-5    Dr. Pallab Kalita. 

PW-6    Md. Shahjahan Ali. 

PW-7    Rajkumar Harijan, victim. 

 

Witnesses for the defence 

None 

 

Prosecution Exhibits 

 

Ext.1  Ejahar. 

Ext 1(1) Signature of informant Rajdeo Harijan. 

Ext.2  Injury report. 

Ext 2(1) Signature of Dr. Pallab Kalita. 

 

Defence Exhibits 

None 

 

 

                                                        (Smti. K.R. Deka) 

                                                         Chief Judicial Magistrate, 

                                Nalbari 


